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CASE STUDY OF CHINA

Hur ¥

I INTRODUCTION
1.1 General geographical context

China ix u major coastal =lale with a continental coastline of some 18 (00 km facing
east and another 14 000 km of coastline around its 6 500 1slands. OfF the Chinese
coast lie the South China Sea (3 500 000 kin®), the East China Sea (770 000 km'),
the Yellow Sea (380 000 km®) and in the north, virlually surrounded by the
mainland. the Bohai Sca (77 000 km?). These are seas on the northwestern margin
of the Pacitic, enclosed or semi-enclosed between China and its neighbouring
states. Along China’s coastlines are hundreds of important ports and harbours that
conneci China to the world. China's internal siraits, the Bohai strait and the
{Mongzhou sirait, and an internalional strait, the Tuiwan strait, are very important
shipping routes,

While China's coastal waters are rich in natural resources, the marine
environmental outlook may give cause for concern. Ax some scholars describe it:
*First, the littoral and adjoining areas have the heaviest population concentration
in the world. Second, these areas have one ol the heaviest concentration of indusiry
in the coustal zone in the world, Third, here is a heavy concentration of shipping
routes of the world, Fourth, there is considerable potential for oil and gas in the
oftshare” '

1.2 Different maritime zones claimed by China and their delimitation

China made its first ¢laim o o territorial sea in 1958 during the Taiwan strait crisis,
The government of the People's Republic of China® issued a Declaration on the
Territorial Sea, which staled that: 1)The breadih of China’s territorial sea was
12 nautical miles;’ 2)straight baselines would be applied as appropriate for the
delimitation of China's territorial sca, 3jno foreign military vessels or sircraft could
enter China's territorial sea or the air above it without permission; and 4)the
[uregoing principles would apply to Taiwan and its surrounding islands and o all

. Gold, E. & Johnston, L, *Pollution Controd in the Semi-enclosed Sens of Fast
Amia’, in The Law of the Sea: Problems from the Easi Asian Perspective (Park, C.
& Park, 1., cds), Hawaii, Law of the Sea Institure, pp. %6, 96-97 (1987).
Heremafter cited as PR Chuna or China.

I leremaller cited as nom.

2n

E. Frunckx [ed, ), Vessel-source Pollutton and Coastal State furisdiction, 201-213,
© 2001 Klwwer Loaw Internattional, Printed in the Netherlands,
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islunds belonging to China * This Declaration has served as the basis for China's
palicy on the law of the sea,

China then extended its maritime jurisdiction through basie maritime laws and
regulations ¢nacled in the 1980s. The Marine Environmental Protection Law,
promulgated on 23 August 1982° and the Fisheries Law, promulgated on
20 January 1986." apply 1o China's territorial sea and ‘all other sea areas under
China’s jurisdiction’. The Maritime Traffic Safety Law, promulgated on
2 Scptember 1983, is ‘applicable to all vessels, installations and persons
navigating, berthing or carrying out operations in the coastal walers of the
'R China, und to the owners and aperators of such vessels and installations'. These
laws do not define the meaning of the phrase “other sea areas under China's
Jurisdiction” or “the coastal waters of the PR China’, but the provisions may
foreshadow China's claim to an exclusive econamic zone® and the continental shel
Lo which it is entitled in accordance with the 1982 Linited Nalions Convention on
the Law of the Sea”

China's Law on the Territorial Sca and the Contiguous Zone, dated 25 February
1992,"" defines the breadth of China's territorial sea as 12 n.m. measured from
straight baxclines, establishesa 12-n.m. conliguous zone adjacent to and beyond the
territorial sea, and prescribes basic rights and dulies in these two zones.

It was not until 1998 that China enacted ils Law on the LEZ and the
Continental Shelf.' Dated 26 June 1998, the provisions of China's Law on the EEZ,
and the Continental Shell clearly follow those of the 1982 Convenrion. It
establishes a 200-n.m, EEZ heyond and adjacent to the territorial sea, and a
comtinental shelf, comprising the sca-bed and subsoil of the submarine areas, that
extends beyond its territorial sea throughout the natural prolongation of its land

: For English text of the Declaration, see 28 Peling Review p. 21 (9 September

195K

Hereinatter cited as 1982 MEPL, For English text, see Office of Laws and

Regulutions, Department of Ocean Management and Monitoring, Slate Oceanic

Administration, Colfection of the Sea Laws and Regulations af the People’s

Republic af China, Bejing, Ocean Press, pp, TH-83 (1991}, Hereinafter cited as

1991 Collection of Sea 1aws.

: Ik, pp. 290-302.

Ibid , pp. 235-249.

" Hereinafter cited as 111/,

Multilateral convention, sipned on 10 December 1982, 1833 Linired Nationy

Trean: Serdes (hercinaller cited as UNTS) 3. The full text can also be found on

Internel. <www.un orgfDepislosToseony Ltm=. The convention entered into

toree on 16 Novernber 1994, Hereinafter cited us 1982 Convention,

it The afficial Bnglish translation can be obtained from the Legislative Attairs
Comnmission of the Standing Commillee of the National People's Congress of
China. Another English translation is reprinted in 21 Law of the Nea Bullefin
pp. 24-27 {August, 19923,

L Fur English translation, sec 38 Law of the Sea Bullerin pp. 28-31 (1998}, Another
unofficial tanslation by K. Zou can be found in 7 Maritime Institute of Malaysia
{MIMA} Hiedfesin pp. 27-29 (1999),
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territory to the outer edge of the continental margin, or to a distance of 200 n.m.
from the baselines from which the breadth of the teiritorial sea is measured where
the outer edge of the continental margin does not extend that far. As China’s coasts
face enclosed or semi-enelosed seas, significant conflicts between China's maritime
claims and those of opposite and adjacent neighbouring states remain to be settled.
The related prohlems were among the main factors that delayed the enactment of
China's ELZ and continental shelf lepislation.

1.3 Status furis concerning the main international conventions relating to
marine pollution

Ofthe fifty conventions‘amendments/prolocolsfannexes relating Lo shipping, listed
by the International Maritime Organivation'” on 29 February 2000, China is party

to thirty-one of them. "

L 3.7 Inrereational Convention relating to (ntervention on the High Seas in Cases
af Ol Pollution Casualties, 29 November 1969 and Protocel of 1973"

China is a parly to the Inlervention Convention ax well as o the Protoco] of 1973,

1.3.2 International Convention for the Prevention af Pollution of the Sea by O,
12 May 19547

China, on the other hand, never became a party to the OILPOL Convention,

5 Hereinafter cited as [MO.

5 See Internel; <www,imoe.orgdimo/convent.index/htm=.

Multilateral convention, 970 (TS 211, The full text can also be found on
Internet: <sedac ciesin. org/pidlxvtexts/intervention. high.seas casuallies. 1 969 hitml=-,
The convention entered into foree on 6 May 1975, Convention hercinafter cited
as Intervention Convenoon. Protocol relating o Intervention on the High Seas in
Cases of Marine Pollution by Substances other than Oil, multilateral protocel,
1313 UNTE 3, The [ull text can alse be found on Internet; <sedac.ciesin.org/pidb’
texts/intervention. high. seas.casualties. protocol, 19773 html =, The protocol entered
inta force on 30 March 1983,

Multilateral convenlion, 327 LNTS 3, The convenlion vntered inle [orce un
26 July 193K, Heremafter cited as OILPOL Convention.



M H ¥

1.3.3 International Convention for the Prevention of Pollution from Ships,
2 November 1973, and Protocol to the Convention, 17 Iebruary 1978

On | July 1982, the Chinese government informed the IMO of its accession to Lhe
MARPOL 73/78 Convention, However, China deelured that it would not be hound
by annexes 111 and V. The MARPOL 7378 Convention entered into force for
China on 2 October 1983, Io China, it is not normally necessary to enact laws ar
regulations in order to implement treaties and conventions. The provisions of
international treaties ratified or aceeded to by China are applied if they are different
from those of Chinese laws, subject to rescrvalions made by China,"’

F3 4 TRR2 Canventivn

China ratified the 1982 Convention on 7 June 1996, |8 months after its entry into
force. Although China had participated actively in the Third United Nations
Conference on the Law of the Sea,' and had signed the 1982 Convention on the
day it was opened for signaturc on 10 December 1982, several factors delayed
China's ratification, Among them were the difficulty of reconciling China's position
on pussage by warships through the territorial sea with the convention's provisions
on innoeenl passage, overlapping maritime claims with opposite and adjacent
states, territorial disputes over some groups of islands, and uncertainty as to the
financial obligations arising under the 1482 Canvention. Ratification of latter
instrument demonstrates China's willingness to protect its maritime rights and to
address its maritime problems hy reference to international law.

Multilateral convention, 12 Infernationa! Fesal Materials pp. 1319-1444 (1973)

and multilateral protocol, 17 Mrernational Legel Materials ppo 546-578 [1978),

1340 4TS 61, The conventional system encered e foree on 2 Ocrober 195

Hereinafter cited as MARPOL 7378 Convention,

L See Civil Low 1986, Art. 142 {13ureau of Legislative Affairs of the Sare Couneil
of the People's Republic of China, 1 faws and Regulations of the People’s
Repubitc af Ching Governing Forelgn-relared Matiers (194591980}, Beijing,
China Legal System Publishing House, p. 331, 347 (19911, and Civil Procedure
Law 1991, Art. 238 {Bureau of Lemalative Alfairs of he State Council of the
Penple’s Republic of Ching, Lawy and Regilations of the People s Repuldic of
Ching Gaverning Forelen-Helated Matvers (1891 1992}, Reijing, China Legel
System Publishing House, p. 297, 334 (1994)), Muritime Code 1992, Art. 268
iBureau of Legistative AlTairs of the State Council of the People’s Republic of
China, Laws and Regulations of the People's Republic of Ching Governing
Forelpn-related Malters (1990-7992) ihid, p. 348, 389), and Marine
Enviranmental Protection Law 1999, At 97 (2 Gazerte af the State Council of the
Feople's Republic af Chima, po 5, 14 (20000, as also available in Chinesc on
Internet: < www.chinanfolow com=)

i3 Hereinafter eited as L WCLOS T11
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2 PRESENT CHINESE LEGAL FRAMEWORE
2.1 Basic Chinese legislation relating to the oceans

China lurned its attention to marine environmental protection after the 1972 United
Mations Conference on the Human Enviromment, though environmental
consciousness is deeply rooted in Chinese cullure. Since the late 1970z and early
I'980s, with the application of ‘open door and cconomic reform’ policy, and
committed to the reconstruction of its legul system, China has adopted a series of
basic laws and regulations concerning marine enviranmental protection and various
aspects of marine activity. They include:

. Regulations  on  the LUxploitation of Offshore Petroleum
Resources in Co-operation with Foreign Enterpriscs, 30 January
1942;"

. 1982 MEPL,™

. Maritime Trallic Safety Law, 2 September 1983;%

. Fisherics Law, 20 January 19486;%

. Mineral Resources Law, 19 March 19865

. Customs Law, 27 January 1987;%

. Regulations on Management of Laying Submaring Cahles and
Pipelines, 11 February 1989,

. Regulations on Protection of Underwater Cultural Relics,
20 October 1989

C Regulations on Investigation and Settlement of Maritime Traffic
Accidents, 11 January 1990:%

. Law on the Territorial Sea and the Contiguous Zone,
25 February 1992;%

* Measures Governing the Parlicipation of Foreign Firms in the

Salvage of Sunken Ships and Ohjects in the Chinese Coastal
Waters, 12 July 1992:

1991 Collection of Sea Laws, supra note 5, pp. 336-348,
See supra note 5.
See supra nwole 7

a S supra note 6.

& 1941 Collection of Seu Luws, supra note S, pp, 158375,
A lbid., pp. 390-416.

% Ibid., pp. 34-40.

o Ihid., pp 1449,

": Ibid., pp. 268-2582.

M Sew supra note 10

»

Hurean of Legislative Alluirs of the Stare Council of the People's Republic of
China, Laws wnd Regulations af the Peagle's Republic of China Governing
Foreign-related Matters (1991 1992), Beijing, China Legal Syatem Publishing
House, ppo 5460-549 (1994,
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. Maritime Code, 7 November 1992

. Law on the LEZ and the Continental Shelf, 26 June 1998
China's first legal regulations towards controlling marine pollution could date back
1o 1974 when the State Council enacted Temporary Regulations concerning
Prevention of Pollution in Coastal Arcas. These regulations mainly regulated oil
pollution by ships at ports, and it signified the stan of control of manne pollution
by legal measures.” The 1982 MEPL is the first specific legislanon and most
important law addressing problems of pollution of the marine environment. The
purpose of the 1982 MEPL is to protect the manne environment and resources,
prevent pollution damage. maintain ecological balance, protect the health of the
population and promote marine scientific research, lapplics within China's infernul
waters amnd the lerritorial sea, and all other sea arcas under China's jurisdiction,
grants implementing power 1o relevant governmental agencies, and addresses five
specific sources of pollution: Pollution by coastal constructivn projects, pollution
from offshore oil exploration and explontation, pullution by land-based pollutams,
pollution by vessels, and pollution by dumping of wastes. Itimposcs administrative,
civil and criminal liabilities, und provides for punishment of polluters.

In order 10 implement the 1982 MEPL, a number of regulations und detailed
incasures were later laid down 10 govern the various sources of marine pollution.™
Of particular importance are the Regulations Concerning the Prevention of
Pollution in Sea Areas by Vessels, promulgated on 29 December 1983 by the State
Council.” Containing 12 chapters with 56 articles, the regulations are applicuble
to Chinese and forcign vessels within the sea areas and ses ports under China’s
jurisdiction, a< well as to ship owners and other individuals. All are required 10
comply with the 1982 MEPL und these reganlations regarding the discharge of oils,
oily mixtures, wastes and other poisonous or harmful substanees, Such discharge
is prohibited in fresh water arcas of the ports close to estvaries, in special
conservation zones, and in marine nature conservation zones. Vessels must be
provided with anti-pollution certificates and equipment. It should be noted that
many provisions and standards of the MARPOL 73/78 Convenlion were tuken into

g [bid.. pp. 348-390.

See supra note 11,

Twenty Years of China Environmentul Protection Administration Edition

Commilice. Twenty Years of Ching Environmental Protection Admimistration,

Beijing, China Envirommental Science Press, p.220 (1994)

i Regulations { ‘onceming Lnvironmental Protection in Offshore Ol Explocation and
Exploitation, 29 Necember 1983, 1991 Collection of Sea Laws, supiu note 5,
pp. 101-114; Regulations Concerming the Prevention of Pollution in Scu Arcas by
Vesscls, on 29 December 1983: Regulations Conceming the Dumping of Wasies
A Sca, 6 March 1985, ihid., pp. 153-166; Regulations Conceming Prevention of
Pollutivn Dumage o the Marine I nvironment by Coastal Construction P'rojects,
1 August 1990, ibid., 173-184; Regulations Concerning Prevention of Pollunan
Damage to the Marine Fnvironment by Land-based Pollutams. 1 August 1690,
ibid . pp. 192-206; Regulutions Conceming Prevention of Environmental Poliution
by Ship-breaking, 18 May 1985, ibid., pp. 213-225%

i Ibid., pp. 127-147
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account during the legislation, and some have been incorporated into these
regulations.

2.2 Chinese repulations governing foreipn vessels

China's long and eventful lustory as a sovereign state has made it sensitive to the
need to protect its national security and maritnme interests, and to ensure traffic
safety and good order on the sea. This is reflected today by its adoption of specific
regulations governing toreign ships, These are;

. Regulations Governing Foreign Vessels' Entry mto and
Dreparture from the Ports of China, 12 March 1957,

. Repulations Governing Non-mililary Foreign Vessels Passing
Through the Qiompehou Strail, & June 1964;

. Repulations Governing Supervision and Control of Vessels of
Foreign Registry Sailing in the Yangtze River, 20 April 1983

. Regulations Governing Supervision and Control of Foreign

Vessels, 22 August 197977

Regulations Governing Supervision and Control of Foreign Vessels 1979 replaced
the previous Repulations Governing Foreign Vessels” Entry into and Departure
{rom the Ports of Ching 1957, The new repulations were enacted with the purpose
ol “safeguarding the Chingse sovereignty, maintaining traffic order in porl arcas and
coastal waters, ensuring safety of navigation and preventing pollution of waters®
{Art 1) All foreign ships "navigating in port areas and China's coastal waters’ must
comply with these regulations. The term “coastal waters’ means "inland waters and
territorial sea of the PR China as well as water areas officially defined as coming
under the jurisdiction thereof” (Arl. 2). Further, ‘vessels shall be subject to
inspeclions by the Harbour Superintendeney Administration sl up in the port by
the Government of the PR China where the latter deems such inspections
necessary’ (Art, 2). Clearly, China exercises a strict port and coastal-state
Jurisdiction over foreign ships. Chaprer 6 of the regularions deals with “prevention
of pallution’. Art. 35 provides that “no vessel shall wilfully discharge oils, aily
mixtures or other harmful pollutants or wastes within port areas and coastal waters
of the PR China’, Art. 36 provides that *|[i|f any ballast water, tank washings or
bilge water is to be discharged from any vessel, application shall be made to the
Harbour Superintendency Administralion for upproval’. While the regalations do
nol define the meaning of “wilfully discharge’, it is clear that the Chinese
compatent authority has the power to deal with the applications of foreign vessels
to enforce pollution control

b Thid., pp. 59-63
Ibid., pp. 254-259,
Ibid.. pp. 14-29.



20 Hu1 Yu
2.3 China’s emphasis on coastal-state jurisdiction

Chinese laws and regulations have not explicitly prescribed the act of marine
pollution as non-immocent passage through the Chinese werritorial sew. China's Law
on the Territorial Sea and the Contiguous Zone very penerally provides that
‘foreign ships passing through the lerriterial sea of the PR China must comply with
the laws and regulations of the PR China and shall not act in a manner prejudicial
to the peace, securily and pood order of the PR China®, and “the Government of the
PR China has rights to take all necessary measures to prevent and stop
non-innocent passage through its tereitorial sea’ (Art, 8), This provision may imply
that if Chinese laws and regulations on marine environmental protection are
violated, the passage of a foreign ship in the Chinese terrilorial sca can be reparded
as no longer innocent, and that the Chinese compelent authority would have the
right to board that ship to cxumine and deal with the case. The ship can be warned
or fined, or the case may be transferred to the judicial autharities ™

Chinese laws and regulations applicable to foreign ships in the Chinese
Lerritorial sca apply also in the ather sea areas under China's jurisdiction, in the
sense that all Chinese laws and regulations must be obeyed in all those areas, As
mentioned above, until promulgation of China's Law on the EEZ and the
Continental Shelfin 1998, there had been no clear delimitation of China's EEZ and
the continental shelf. But Chinese laws had repeatedly used the term “other sea
areas under China's jurisdiction’ in preseribing their application and scope. With
the adoption ol Ching's Law on the EEZ and the Conrinental Shelf in 1998, China
clarificd the sca areas to which it is entitled and its legislative and entorcement
authority aver them. Art. 10 of the Law provides that ‘the competent authorities
concerned of the PR China have the right to take necessary measures for the
purpose of prevention, reduction and control of marine pullution and of protection
and preservation of the marine environment in the EEZ and the continental shelf.

Further, according to Art. 2 (3} of the 1982 MEPL, discharges of harmful
substances and dumping of wasles outside the waters that are under Chinese
Jurisdiction are also Lo b regulated and controlled, ifsuch activities cause pollution
damage Lo China. Tn such cases. criminal or adnunistrative proceedings can be
instituted aceording to the relevant provisions of Chinese laws,™

The provisions of Chinese laws and regulations conform with the Chingse
position on coastal-state jurisdiction in UNCLOS 111 As carly as the [970s, the
Chinese delegation subunitled w the Uniled Nations Seabed Commiree several
working papers, some ol the contents of which were related to conservation of
marineg resources and marine envirnnmental protection. ™ At UNCLOS 1L, China
supporled provisions for coastal-state jurisdiction for the prevention of marine

L Sce [YRE MEPL, Art. 37 and Repulations Governing Supervision and Control of
Foreign Vessels 1979, Arl. 50,

Sew 1982 MEPL, Art 37, il Procedure Law 1981, Art 262, and Regulations
Concerning the Prevention of Pollution in Sea Aveas by Vessels 1933, Arl, 53,
Department of Law, Peking Univensity, Collected Materials on the Law of the Sea
[in Chinese]. Beijing, People's Press, pp. 7376 and $1-82 {1974).
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pollution. As declared by the Chinuse delegate to the Conterence, ‘each Slule has
the right to formulate its environmental policy and take all NECESSATY MUHKUTES 10
protect its marine environment and prevent pollution in the sca arcas under its
national jurisdiction. In so doing the coastal States should of course have regard for
the interests of all and those of its neighbouring countries”

3ITHE REVISED MARINE ENVIRONMENTAL PROTECTION LAw

China Qcean Agenda 21 requires the state to *establish and improve the lepal and
standards system for marine environmental protection”.'* More than 15 years have
passed since China's prumulgation of the 1982 MEPL, and many developments and
changes have occurred. China has ratified the 1982 Convention and acceded to
more marine environmental protection treaties.** This may require further action to

E Louo ¥, ACONE 6Z0VSRG (1974), p, 2, 3; as cited m Greenfield, 1, Ching’s
Hractice in the Low of the Seq, Oxford, Clarendon Press, p. 107 (1992),

= State Oceanic Administration, Chisg Ocean Agendy 21, Beijing, Ucean Press,
p. G4 [ 1996),

China’s raritication of internulivnal treaties with respect o the marine
enviremment: Convenlien on the International Regulalions for 'revention
Collisions ut Sea, 20 October 1972 1050 LATS 16, The convention entered inta
ferve on 15 July 1977 Ratified by China on 7 January 1980; Internalicnal
Convention on Civil Liability for (il Pallution Damage, 29 Novembor 1469, 977
LUNTSE 3, The convention entered into force un 19 June 1975, Ratified by China an
30 January 1980; Interoational Conventon for the Regulation ul® Whaling,
2 December 1946, {6/ CNTY 72 The convenlivn entered into force on
10 November 194K, Ratified by China on 24 September 1980; Antarctic Treaty,
| December 1959, 402 LVTS 71 This reaty entered into foree on 23 June 1961,
Ratified by China on 8 June 1983; MARPOL 7378 Cunvention, supra note 16 and
secompanying text, ratified by China on 1 July 1983 Convention on Prevention
of Marine Pallution by Dumping of Wastes and Other Matters, 29 December 1472,
16 UNTS 120, The convention entered into force on 30 August 1975, Rarified
by Ching un & September 1985 Intervenlion Convention, supra note 14 and
aecompanying text, ratified by China on 23 February 1990; Trealy on the
Prohibition of the Emplacement of Nuclear Weapons and Other Weapons of Mass
Destrueclion on the Seabed and the Ocean Floor and in the Subsoil Thereul,
11 February 1971, 955 UNTS |15, This treaty entered into force on 18 May 1972,
Ratified by China on 31 Ocrober 1990, Copvention on the Contral of
Transboundary Movement of Hazardous Waste and Their Disposal, 22 March
LY, 28 irernational Legal Materials pp, 637-686 (1989). The convention
entered intu furce on 5 May 1992, Ratified by China on 17 December 1901
United Nations Convention on Biologicel Diversity, 5 June 1992, 31 feternadionad
Legal Marerials pp. 818-841 (1992). 'The convention entered inte force on
2% December 1993, Ratified by China on 7 November 1942 Inrernational
Convenlion for the Unification of Cerlain Rules of Law with Respect to Collision
Between Vessels, 23 Seplember 1910, Consnlidarad Treaiy Series (Parry, O, ed.),
Mew York, Dobbs Ferry, pp. 1 78-186 (1980), The convention cntered inta force
o 1 March 1913, Raritied by China on 5 Murch 1994; Protoeal an Brvironmental
Prutcetion o the Antarctic Treaty, 4 Octaber 1991, 30 faternational Legal
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harmonize Chinese law wilth such treaties. With the adopion of marker ceomomy
policies, economic aclivilics in China's coastal areas have boomed, and the maring
environment faces greater pressure. Some of the recent ocean development
aetivities could not be repulated or properly dealt with under the existing
1932 MEI'L. After vears of work, a revision of the 1982 MEPL was promulgated
on 25 December 1999 [t became eftective on | April 20004

‘The 199% MLPL contains ten chapters with 98 articles, including: 1)General
provisions, 2)marine environmental supervision and mansgement, 3 maring
ecological protection, 4)prevention of poellutivn damage 1o the marine envirenment
by land-based pollutants, S)prevention of pollution damage o the marine
environment by coastal construction projects, 6jprevention of pollution damage to
the marine environment by marine construction projects, 7iprevention of pollution
damage to the marime enviromnent by dumping ofwastes, 8)prevention of pullution
damage to the marine environment by vesaels and relevant operating activitics,
Yilegal habilities, and 10}supplementary provisions.

The first chapter of the 1999 MEPL sets out the principles and scope of
application. [t incorporales the wrm ‘sustainable development” in prescribing the
purpose of the legislation, and clearly defines the scope of its application as
covering inlernal walers, the territorial sea, the contiguous zone, the LLZ and the
continental shell, and other marine areas under China's junsdiction. The law
caplicitly spells out that activities autside the waters under Chinese jurisdiction
which cauze pollution damage to China shall be subject to the law, and clarifies the
responsibilities of ditferent ministries competent o deal with marine afTairs.
Chapter 2 *marine environmental supervision and management” is a new chapter,
as compared with the 1982 MEPL. Tt lays down a system of co-responsibilines for
marine  environmental protection activities that are of a cross-regional or
cross-departmental nature, and sets out principles tor adoption of marine
envirenment quality standards. for maritime monitoring and inspection of incidents,
cle. Chapter 3 deals with the protection of marine ecology and the establishment of
special marine protection zones, a subject not covered by the 1982 MEFL. The
fourth, fifth, sixth, seventh and eighth chapters, deuling with difTerent pollution
sources, have been substantially revised. The chapler on hability provides for strict

Materfals pp. 1467-1486 (19910, The protocol entered inte force an 14 Junuary
1998 Ratified by China oo 2 August 1994; Inlernational Convention for the Safery
of Lile at Sea, | November 1974, 1184 TINTS 20 The convention entered into
force on 25 May 1980, Ratified by China on 9 December 1994, Convention v Lhe
Cemservation and Managenent ol Polleck Resources in the Central Bering Sea,
It June 1994, Dhived Stares Treany and Crier Indernaional Aoy Series 11465
The convention entered into force on & December 1995, Rarified by China on
L June 1995, 1982 Convention, supra note 9 and accompanying lext, rulilied by
China on 7 June 1996, Intemational Convention for the Conservation of Atlantic
Tunas, 14 May 1966, 673 UATS 63, The convention entered into force on
21 March 1909, Ratified by China on 13 June 1996, These ayreemnents arc listed
by Zow, K., ‘Implementing Marine Envieonmental Protection Law in China:
I'rogress, Problems and Prospects’, 23 Marine Poalicy po 220 (1999).

See Internet: <www chinainfolow, come, Herempller ciled us 1999 MEPL.
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liahility and the polluter-pays principle, Its rules on punitive measures are mare
detailed and precise than before. The last chapter contains definitions and
explanations of some of the forms and rules in the law, It declares also that the
international treaties ratified or acceded to by China shall be applied where their
provisions are difterent from the provisions of the law, except where rescervations
have been made by China (A, 97,

Chapler 8 on ‘prevention of pollution damage to the marne environment hy
vessels and relevant operaling activities” deals with vessel-source pollution. Unlike
the 1982 MEPL which mainly regulales oil lankers of 150 tons gross tonnage and
abave, and other ships of less than 400 tons gross tonnage, the revised law does not
classify ships. 1t regulates all kinds of ships, imposces higher standards and thus
strengthens the protection of the marine environment from vesscl-source pollution,
The new law also contams stricter provisions requiring ships to possess
anti-pollution equipment and capacities, and all ports, harbours, loading stations
and shipyards are required to be equipped with anti-pollution facilities. While the
19532 MEPL contained only very general principles on pollution prevention, the
1999 MEPL. containg a list of ship-opoerating aclivities that cannot be carried out
without express approval, The new law provides, Tor cxample, that carriage of
hazardaus goods must be notified o, and be approved by the compelent authorily,
A new article requires arrangements for oil pollution insurance and compensation
funds in accordance with international custom. Detailed policy and rules on the
subject are to be formulated. As was the case with the 1982 MLPL, the revised law
prescribes that ifaccidents should occur on the high sea and cause serious pollution
dumape consequences or puse the threat of pollution damage to sea areas under
Chinese jurisdiction, the competent Chinese authorily s empowered to take
necessary enforcement measures apainst the ships and marine installations
concerned. As in the case of the 1982 MEPL, the new law provides thal all ships
have the duty to be on the lookout for pollution and to report to the relevant
authorities,

4 CIINESE NATIOMAL IMPLEMENTATION PRACTICE

In Ching, several governmental administrative departments are responsible for
marine environmental protection.

I'he Environmental Protection Ministry s responsible (or directing,
co-ordinating and supervising national marine environmental profection activilics,
It is specially responsible for marine environmental protection against land-bascd
pollutants and pollution from coastal construction projects.

The State Oceanic Administration is responsible for supervising activities in
the murine environment, amd for orzanizing  investigation, meonitoring and
surveillance, and evaluation of the marine coviremment. [Chas o primary role in
protection against marine pollution damage caused by offshore oil exploration and
exploitation and by the dumping of wastes into the sca.

The Stare Fishery Administranon is responsible for supervising the discharge
of wastes by vessels in fishing harbours and for keeping harbour waters under
surveillance.
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The Environmental Protection Department of the Armned Forees is responsible
for supervising the discharge of wastes by naval vessels and keeping under
surveillanece the waters of the naval puorts,

The Maritime Agency of the Ministry of Communication (v the Harbour
Superintendency Adminisiration as it was called in the past} is responsible for
overseeing, investigating and dealing with the discharge of pollutants from vessels
and [or keeping under surveillance the waters of the port areas. It exerises the
following powers relating to control of foreign ships: 1)Supervising the
implementation of marine traffic regulations by foreign ships; 2)issuing
authorisations o fereign ships to enter or depart from Chincse ports; 3jappointing
and arranging pilolage for foreign ships which are permitted 1o coter or leave
Chinese ports: 4lsupervising the technical status of foreign ships, and maintaining
trulfic order and security; S)investigating and dealing with issues arising from
marine uecidents, including pollution damage. The 1999 MEPL provides that *the
Chinese competent authority has the right to board [oreign ships navigating,
berthing and operating in the sea arcas under Chinese jurisdiction for investigation
and sertlement of cases of pollution damage caused by such ships® (Art. 5(3)). In
practice, many marine pollution cases relaling (o foreign ships have been properly
handled by the relevant harbour administrations.” As to marine environmental
monitoring and surveillance, during 1985-1993, the State Oceanic Administration
of China provided patrol ships and aireraft for that purpose. The extent of the
inspecled areas under the Chinese jurisdiction was 600 000-700 000 km?®. From
1990 to 1995, there were 741 aircrafl sorties and 1 691 patrols by ships. They
discovered | 014 violations and 149 red tides,™

In recent years many other reforms have tuken place, For example, since 1984
China has set up and progressively brought into operation vessel traffic scrvices in
its major ports, greatly improving vessel traffic safety control and marine
environment protection.® In May 1999, the Ministry of Communication issucd a
Programme for the Implementation of the Water Traffic Safety Supervision and
Management System. ™

5 COMNCLLUISIONS

China has established a comprehensive marine legal system. It ratificd the
1982 Convention in 19496, and has now tformally claimed the maritime zones i is
entifled (o in accordance with that convention, China has acceded to a number of
international treaties in relation to the marine environment, and has incorporated
many rules und provisions of these treatics into its legislation. The protection of
maring environment, in particular against vessel-source pallution, has been secured

ol see Xin, Ao, Outline v Ching Imporiant Envirenmental Casey and Legal

Implementation, Reipng, China Environmemal Science Press, pp. 300-3722 ( 19%4),
o As cited in Zow, K., supra note 43, p. 212,
Lu, 8., Marine Legal Sysiem, Beijing, Guangming Daily Press, p. 247 (1992),
I2 Guzette of the State Cownedl of the People's Republic of China pp. 9172920
(19949,
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by the adeption and entorcement of the 1982, and later the 1999 MEPL, as well as
its implementing regulations and measures. All ships, Chinese and foreign,
navigating in the sea arcas under China's jurisdiction must comply with China's
laws and regulations. Aceording to these laws, Ching can also cxercise ils
Jurisdiction aver fareign ships and installations that are ourside areas of Chinesc
Jurisdiction, but have caused marine pollution damage to Chma. With the recent
amendment of the 1982 MEPL in 1999 and its effective enforcement in the new
century, it is believed that the goal of sustainable use of the oceans set torth in
China's Ovean dgendu 21 will be realised.
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